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ESC MANDATORY PROCEDURES FOR USING NON-DOD CONTRACTS/ORDERS

Summary:

These procedures are to be utilized when reviewing and approving the use of non-DoD contract vehicles to procure supplies and/or services for amounts greater than the simplified acquisition threshold ($100,000).  Program managers and requirement officials must use a team approach and work closely with their financial management and contracting personnel in order to effectively satisfy these requirements.  Together, we must make sure non-DoD contractual vehicles are only used when it is in the Air Force’s best interests and when it makes prudent business sense.  Finally, when non-DoD contractual vehicles are used, we must remain good stewards of the taxpayer’s dollars and we should be tracking the execution of funds we’ve entrusted to non-DoD entities for expenditure.

Key References: 

Sec 854 of the FY05 National Defense Authorization Act (NDAA)

OSD Memo, Proper Use of Non-DoD Contracts, issued 29 Oct 04.  The Memo can

 be found at http://www.safaq.hq.af.mil/contracting/public/business/pdf/osd-memo-29oct04.pdf.

SAF/AQ & SAF/FM Policy Memo, Proper Use of Non-DoD Contracts, issued 06 Dec 04.  The Memo can be found at http://www.safaq.hq.af.mil/contracting/public/business/pdf/aq-fm-memo-6dec04.pdf .

AFMC/CV Memo, Proper Use of Non-Department of Defense (DoD) Contracts, issued 4 Jan 05. 

1.  Background:

     a.  The above references require establishment of review and approval procedures for the use of non-DoD contract vehicles when procuring supplies and services over the Simplified Acquisition Threshold ($100,000) after 01 Jan 05.  The procedures apply to direct acquisitions (orders placed by AF Contracting Officers) and assisted acquisitions (contracts/orders placed by non-DoD Contracting Officers) using DoD funds.
     b.  The OSD AT&L memo places primary responsibility for compliance with Sec. 854 of FY05 NDAA on acquisition Program Managers/Requirements personnel.  It also specifies that a team approach involving Contracting and Financial Management personnel is required to ensure that acquisition strategies comply with policy and to ensure that the use of a non-DoD contract is in the best interests of the Air Force. 

     c.  The SAF/AQ & FM memo establishes Air Force implementation policy and provides a framework of the key aspects needed for compliance.  It allows flexibility for MAJCOMs to establish detailed procedures that work best for the organization.

     d.  The AFMC/CV memo states that the OSD and Air Force policies apply to AFMC’s use of non-DoD contracts and echoes the need for a team approach to ensure compliance.

2.  Key Requirements:

     a.  To ensure consistent compliance throughout ESC, the following mandatory procedures and certification template (Appendix A) are provided for use when ESC Program Managers/Requirements personnel are considering the use of non-DoD contracts/orders. 

     b.  Before a non-DoD contract/order is placed the following is required:  

(1)  Evaluation on whether using a non-DoD contract/order is in the best interests of DoD/Air Force. Factors to be considered include satisfying customer requirements, schedule, cost effectiveness, price, and contract administration (including oversight).

(2)  Determination that the tasks to be accomplished or supplies to be provided are within the scope of the contract to be used.

(3)  Review of funding to ensure that it is used in accordance with appropriation limitations. 

(4)  Identification of unique terms and conditions (T&Cs) and requirements for incorporation into the contract/order to comply with applicable DoD/AF unique statutes, regulations, directives and other requirements.

(5) Certification (Appendix A) by the Program/Requirements Manager that the procedures related to the use of non-DoD contracts has been followed.

3.  Procedures:

     a.  In consultation with their AF Contracting Officer (CO), the Program/Requirements office conducts market research and determines acquisition strategies/alternatives.  Acquisition strategy considerations should include: cost effectiveness, price; delivery schedule; non-availability of DoD contracts, small business opportunities; and contract administration responsibilities.

     b.  If after consideration of the above, the acquisition strategy is to use a non-DoD contract vehicle; the Program/Requirements Manager in consultation with the cognizant Contracting Officers will determine if the order/contract will be a direct acquisition (order placed by AF CO) or an assisted acquisition (contract/order placed by non-DoD organization).

    c.  If a Direct Acquisition:

         (1)  The Program/Requirements Manager reviews the non-DoD contract vehicle SOW/ Deliverables/Delivery Schedule to determine if the supplies/services to be provided to the AF are within the scope and performance period of the non-DoD contract. The Program/Requirements Manager will provide the AF CO with the non-DoD contract vehicle and consult with the AF CO (and possibly the non-DoD CO) in making this scope determination.

         (2)  The Program/Requirements Manager identifies any unique DoD or AF technical requirements (e.g. Unique Identification (UID) requirements for DoD equipment, etc.), and provides them to the AF CO for incorporation into the order.  The AF CO also identifies any additional unique DoD/AF T&Cs (e.g. Berry Amendment, Buy American Act, Trade Agreements, etc.) that need to be incorporated into the order.

         (3)  The AF Financial Manager reviews the proposed acquisition and validates that the AF funds are available, appropriate for the proposed acquisition, and used in accordance with any appropriation limitations.  

         (4)  The Program/Requirements Manager signs the required certification (Appendix A) that the required considerations/procedures have been followed and that using a non-DoD contract is in the best interest of the Air Force.

         (5)  The Program/Requirements Manager provides the signed certification (Appendix A), as well as supporting documentation, to the AF CO for inclusion into the official contract/order file.

    d.  If an Assisted Acquisition:

         (1)  The Program/Requirements Manager reviews the non-DoD contract vehicles SOW/ Deliverables/Delivery Schedule to determine if the supplies/services to be provided to the AF are within the scope and performance period of the non-DoD contract. The Program/Requirements Manager will consult with the non-DoD CO and the AF CO in making the scope determination.

         (2)  The Program/Requirements Manager identifies any unique DoD or AF technical requirements (e.g. Unique Identification (UID) requirements for DoD equipment, etc.).  The Program/Requirements Manager also provides the AF CO with the contract vehicle for review to identify any unique DoD/AF T&Cs (e.g. Berry Amendment, Buy American Act, Trade Agreements, etc.) that need to be incorporated into the contract/order.  All DoD/AF unique technical requirements/T&Cs are forwarded to the non-DoD CO for incorporation into the contract/order.

         (3)  The AF Financial Manager reviews the proposed acquisition and validates that the AF funds are available, appropriate for the proposed acquisition, and used in accordance with any appropriation limitations.  (Note: If applicable, FM also processes a MIPR to transfer funds to the non-DoD servicing agency and if applicable, the Program/Requirements Manager also initiates an Economy Act Determination and Findings (D&F) that must be signed at the GO/SES level).

         (4)  The Program/Requirements Manager signs the required certification (Appendix A) that the required considerations/procedures have been followed and that using a non-DoD contract is in the best interest of the Air Force.  

         (5)  The Program/Requirements Manager provides the signed certification (Appendix A), as well as supporting documentation, to FM for inclusion with MIPR file.

NOTE: If the Economy Act is applicable, or if the requirement is for services or is a sole source action, there are additional considerations/determinations that require compliance. Refer to the attached ADDITIONAL RELATED REQUIREMENTS (Appendix B).

APPENDIX A

TEMPLATE

CERTIFICATION FOR USE OF NON-DOD CONTRACTS

Requirement:

Estimated Value:

Program/Requirements Manager/Phone/Office Symbol:

Non-DoD Contract vehicle:

Name/Phone of the non-DoD Contracting Officer:

Name/Phone of AF Contracting Officer:

As Program/Requirements Manager for the above acquisition I certify that:

1.  Use of a non-DoD contract/order is in the best interests of the Air Force considering the factors of satisfying customer requirements, cost effectiveness and price, delivery schedule, non-availability of a suitable contract within DoD, contract administration, small business opportunities and any other factors as applicable.

(Note:  Paragraph 1 should be tailored to address each factor considered, and may cross-reference the associated analysis supporting the best interest determination.)
2. The supplies/services to be provided have been determined as within the scope of the non-DoD contract/order to be used.  Coordination with the AF Contracting Officer and/or the non-DoD Contracting Officer has been obtained as verification that the requirement is within scope.

3. The funding appropriation has been determined as legal and proper for the acquisition and used in accordance with any appropriation limitations.  Coordination with the financial management organization has been obtained for verification that the funds are appropriate for the acquisition. 

4.  Any terms, conditions and/or requirements unique to DoD or the Air Force that must be incorporated into the resultant order or contract to comply with applicable statutes, regulations, and directives and other requirements have been identified and will be provided to the acquiring Contracting Officer.

________________________________

_____________

Signature of Program/Requirements Manager 
Date: 
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APPENDIX B

ADDITIONAL RELATED REQUIREMENTS

References:

SAF/AQC overview briefing outlining the background & procedures for the Proper Use of Non DoD Contracts in more detail.  This is located at: http://www.safaq.hq.af.mil/contracting/public/business/ppt/non-dod-contracts-6dec04.ppt 
GSA Acquisition Letter V04-04, Purchases on Behalf of Other Agencies, issued 01 Oct 04. Memo is located at:https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/misc/041001gsa.pdf
DPAP Memo, Approval Levels for Sole Source Orders under Federal Supply Schedules and Multiple Award Contracts, issued 13 Sep 04. Memo is located at: https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/misc/040913dpap.pdf
OSD Memo, Acquisition of Services, issued 31 May 02 (Implements Sec 801(d) of FY02 NDAA, PL 107-107.  Memo located at:  https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkv/acqofsvcs.doc
Air Force Management and Oversight of Acquisition of Services Process (MOASP), undated at: https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkv/usaf_moasp.doc
AFMC/CC Memo, AFMC Management and Oversight of Acquisition of Services Process (MOASP), issued 08 Mar 04.  Memo located at: https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/03Mar/04/040308v.pdf
AFI 63-124, Performance Based Service Contracts, 9 Feb 04 located at: http://www.e-publishing.af.mil/pubfiles/af/63/afi63-124/afi63-124.pdf
ESC/CC Memo, “AFPEO/CS & C2 Delegation of Acquisition Authorities” dated 21 June 2004.  The Memo can also be found on the PK Centernet at: https://centernet.hanscom.af.mil/PK/PKC/Clearanc/Delegations.htm
1.  Economy Act  (EA) Requirements:
    a.  Certain interagency acquisitions are subject to the Economy Act (31 U.S.C. 1535) and require an Economy Act D&F. (Note: Assisted acquisitions by GSA are generally authorized by other statutes, e.g. Federal Property and Administrative Act, Clinger-Cohen Act, etc, and are not subject to the EA). To determine if an Economy Act D& F is required, refer to FAR 17.500(b) and DFARS 217.500(b) for guidance.  A sample D&F template for Economy Act transactions is located at AFFARS Informational Guidance 5317.5.  The D&F must be signed by a General Officer or SES.

    b.  The MIPR accompanying the EA must identify amount of servicing agency fee.  If the acquisition is for services the AFFARS 5337.170-3 required statements (see below) must be included on the MIPR.

2.  Services Acquisition Requirements:

    a.  Services acquisitions over $5M must comply with AFFARS 5337.5, Management and Oversight of Services Contracts and the AF/AFMC Management and Oversight of Acquisition of Services Process (MOASP).  The MOASP requires pre- and post award management controls on services acquisitions and designates a Services Designated Official (SDO) as the individual with MOASP approval and oversight responsibility for services acquisitions. The MOASP is applicable whether the services are acquired through a contract or task order issued within DoD or through a contract or task order issued outside the DoD.   The SDO for services acquisitions within the AFPEO C2 & CS portfolio is the individual serving as ASP Chairman/AP Approval Authority/SSA as delegated in the AFPEO/CS & C2 Delegation of Acquisition Authorities, dated 21 Jun 04.  For ESC Services acquisitions not in the AFPEO CS& C2 portfolio refer to the AFPEO/CS & C2 Delegation of Acquisition Authorities SDO chart for SDO delegations.

    b.  Services acquisitions are to be performance-based to the maximum extent possible. (FAR 37.6 Performance-Based Contracting).  Services acquisitions with an annual contract value above the Simplified Acquisition Threshold (SAT) must be performance- based and also comply with AFI 63-124, Performance-Based Services Acquisitions (PBSA).  Orders/contracts must contain Service Delivery Schedule & the surveillance requirements specified in AFI 63-124.       

    c.  Any services acquisition that is not performance-based must be approved by the SDO.  This includes acquisitions to be purchased within DoD and acquisitions placed outside of DoD.  Purchase Requests for services acquisitions that are not performance-based must include the following statement (AFFARS 5337.170-3(a)):

“IAW 10 USC 2330, the Services Designated Official has approved the attached non-performance-based work statement. Any contract or task order resulting from this request is to be acquired using performance-based principles to the maximum extent practical.”

    d.  If services are being acquired through any contract or order awarded by an agency other than DoD the SDO must approve the acquisition and the Purchase Request must contain the following statements: (AFFARS 5337.170(b)):

" The attached Purchase Request is approved by the Services Designated Official for procurement outside of DoD.  The acquisition has been determined to be in the best interest of the AF".

"The servicing agency shall provide a copy of the resultant contract or task order from this request to the contracting officer: [insert Contracting Officer's name, organizational address, and telephone number].  Questions related to this purchase request are to be addressed to: [insert Functional representative's name, organization, and telephone number]"

3.  A&AS Services Requirements:

    a.  ITSP task orders (including increases to existing orders and option exercises) awarded under the ITSP II BPAs are issued under an existing approved acquisition approach and do not require individual certification by the Program/Requirements Manager.

    b.  Non ITSP acquisitions must comply with FAR 7.5, Inherently Governmental Functions, FAR 37, Personal Services, OFPP Policy Letter 92-1, dated 23 Sep 92, and all AF/AFMC/ESC A&AS policies/procedures (such as Determination Decision Document approvals) is required.  In addition, all required A&AS-related Air Force/AFMC/ESC clauses (such as those that prescribe separate contractor workplace and contractor identification) must be incorporated into the order/contract.

4.  Sole Source Orders under Federal Supply Schedules (FSS):

Sole source orders must be documented and approved consistent with FAR 8.405-6, Sole Source Justification and Approval and FAR 8.405-7, Documentation.  J&A documentation/approval requirements are applicable whether the order is placed against the FSS by DoD (direct acquisition) or by a non-DoD agency on behalf of DoD (assisted acquisition).  (Reference: OUSD (AT&L) DAP Memo, dated 13SEP04, Approval Levels for Sole Source Orders under Federal Supply Schedules and Multiple Award Contracts)
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