FAIR OPPORTUNITY EXCEPTION (FOE) DETERMINATION AND APPROVAL
Contracting Activity: _________________________

Purchase Request/Local Identification Number: _______________________________

Program Name (and Program Element, if applicable): __________________________

Estimated Cost/Price of the Order (including options): $__________________

Type Program: ________________________ (Insert PEO Program or Other Contracting  (see AFFARS 5302.101 for definitions))
Authority: FAR 16.505(b)(2)(__) (Insert (i),(ii),(iii) or (iv) , as applicable)
Type Determination:  ____________________(Class or Individual) 
Program Manager:
_____________________________
_____________   __________

                                    (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

Contracting Officer:
_____________________________
_____________   __________

                                    (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

Local Legal 

Reviewer:
_____________________________
_____________   __________

                                    (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

Chief of the 

Contracting Office
(COCO):
_____________________________
_____________   __________

                                    (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

Competition 

Advocate:
_____________________________
_____________   __________

                                    (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

Senior Center

Contracting Official:
_____________________________
_____________   __________

                                    (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

Wing/GSU GO/SES
_____________________________
_____________   __________

   or PEO*                     (Name)                                             (Office Symbol)
   Date Signed     DSN: XXX‑XXXX, COM: (XXX) XXX‑XXXX

*(If order is above Competition Advocate approval authority, insert appropriate title of appropriate approval authority: either the Wing/GSU CC or Director, if a General Officer or SES, if not; then the PEO or Deputy for Acquisition)
FAIR OPPORTUNITY EXCEPTION (FOE) JUSTIFICATION 
I.
Contracting Activity
Fully identify the contracting activity responsible for the proposed contracting action.  Include the name/phone number of the Contracting Officer. Specifically identify as a “Exception to Fair Opportunity” Justification. Identify purchase request number, if applicable. 
II.
Nature and/or Description of the Action Being Processed 
State whether the action is a new order or by modification to an existing order.  Identify the basic multiple award contract number and the order number for the current action. Also identify the type of the order/line items on the order (e.g., Firm Fixed price, Cost Plus Fixed Fee, etc.).  

III.
Description of the Supplies/Services Required To Meet the Agency’s Needs
Specifically describe the supplies and/or services to be acquired including the price/cost and quantity of each item in the order and the total estimated value of the order.   For services, state whether services are performance-based, and if not, provide rationale for not being performance based.  Also state the delivery/performance schedule/period for the items under the order.  (Note: The Contracting Officer must ensure that the order is issued within the period of performance and within the maximum value of the contract).  Also explain how the requirement/order fits under the scope of the basic multiple award contract. 
IV.
Authority Permitting a Fair Opportunity Exception
To assist you in preparing this justification, a sentence referencing the three exceptions to fair opportunity of FAR 16.505 (b)(2) are provided below.  Include the following sentence in the justification with the appropriate exception inserted.

FAR 16.505(b)(1)(i) requires the Contracting Officer to provide each awardee under a multiple award contract, a fair opportunity to be considered for each order exceeding $3,000 unless a statutory exception applies. The specific exception that precludes the fair opportunity process for this acquisition is FAR 16.505(b)(2)(__) (Insert (i),(ii), (iii) or (iv), as applicable). 
V.
Demonstration of the Contractor’s Unique Qualifications or Nature of the Acquisition Requires the Use of the Authority Cited Above to Provide the Required Supply/Service (Applicability of Authority)
This section is normally the most detailed part of the justification. To assist you in preparing this justification, an introductory sentence for each of the FAR 16.505 (b)(2) exceptions to fair opportunity is provided below.  Select the appropriate cite, then provide, in narrative form, a detailed explanation supporting the specific exception. 
FAR 16.505(b)(2)(i), “The agency need for the supplies or services is so urgent that providing a fair opportunity would result in unacceptable delays”. (When using this exception provide a detailed justification with supporting documentation that explains the exact urgency of the requirement and the mission impact if awarded to any other contractor. The user/customer typically provides this supporting information.  Recommend attaching supporting documentation to the back of the document. General statements of urgency are not acceptable.) 

FAR 16.505(b)(2)(ii), “Only one awardee is capable of providing the supplies or services required at the level at the level of quality required because the supplies or services ordered are unique or highly specialized”. (When using this exception provide a detailed justification with supporting documentation, as evidence of the “unique or highly specialized” nature of the procurement. The user/customer typically provides this supporting information.  Recommend attaching supporting documentation to the back of the document. General statements are not acceptable.) 

FAR 16.505(b)(2)(iii), “The order must be issued on a sole-source basis in the interest of economy and efficiency as a logical follow-on to an order already issued under the contract, provided that all awardees were given a fair opportunity to be considered for the original order”. (When using this exception provide information on the previously competed order under this contract and detail the economies and efficiencies that will be obtained by going sole source for the follow-on order. The user/customer typically provides this supporting information. General statements are not acceptable.) 

FAR 16.505(b)(2)(iv), “It is necessary to place an order to satisfy a minimum guarantee.”VI.
Description of Efforts Made To Ensure Competition Between All Awardees  
(Recommended initial sentence for this section):  In accordance with FAR 16.505(a)(1) orders under indefinite-delivery contracts do not have to be synopsized. Paragraph V, above, justifies why competition among all awardees is not possible for this acquisition. (Then discuss any actions taken to facilitate competition between all awardees for this acquisition. The discussion should include actions tried or considered even if the actions were unsuccessful. If the actions were unsuccessful, so state and describe why)
VII.
Determination by the Contracting Officer That The Anticipated Cost to the Government Will Be Fair and Reasonable
This paragraph needs to be tailored based on the types of CLINs in the order and the pricing arrangements on the basic multiple award contract.  If the contract did not establish the price for the supply or service, the Contracting Officer must establish prices for each order IAW FAR 15.4. The paragraph needs to describe the steps that will ensure that the prices/ estimated cost of the order will be fair and reasonable.  For example, even if firm-fixed prices were obtained under adequate price competition in the award of the multiple award contract , the contracting officer still needs to consider market conditions and other factors that may have changed since contract award and explain the basis in the determination that prices/costs are fair and reasonable prior to award of the order.
VIII.    Description of Market Research Conducted Among All Awardees and the Results Or A Statement of the Reason Market Research Was Not Conducted
Discuss the market research that was conducted by the user/technical team/contracting officer among the supplies/services of all awardees that resulted in the conclusion that a fair opportunity exception applied. The narrative in this section should provide a high level of confidence that the requirements of FAR 16.505(b)(1) and DFARS 216.505-70 could not be met. (Note: Since DFARS 216.505-70 has an additional fair notice/ fair opportunity requirement beyond that required by FAR 16.505(b)(1), the justification should also include a reference to DFARS 216.505-70.)   If no market research was conducted, state so and provide the rationale.
IX.
Other Facts Supporting the Justification  
If the basic multiple award contract under which the order is to be placed is not a DoD contract, then Section 854 of the National Defense Authorization Act for FY2005 (P.L. 108-375) applies. Therefore, the justification should address how compliance with DFARS 217.78, Contracts or Delivery Orders issued by a Non DoD Agency, will be accomplished. (Note: DFARS 217.78 requires review and approval in accordance with agency procedures that the order is in the best interests of DoD.)
Provide any other facts supporting the use of exceptions to the fair opportunity process. 

X.
List of Any Awardee That Expressed Interest in the Acquisition
If any other awardee expressed interest in fulfilling the requirement, but was not considered a potential source, explain why that awardee cannot provide the required supplies/perform the service.

XI.
Actions the Agency May Take to Remove or Overcome Any Barriers To Increasing Fair Opportunity Before Any Subsequent Acquisition For the Supplies or Services
Describe all efforts to be to be taken to remove or overcome any barriers that preclude the agency from meeting the requirements of FAR 16. 505(b)(1) and DFARS 216.505-70 to provide competition between all awardees, before any subsequent acquisition for the supplies or services is made. If no actions are planned, so state and provide reasons.   
XII.
Contracting Officer’s Certification
The contracting officer’s signature on the signature page evidences that he/she has determined this document to be both accurate and complete to the best of his/her knowledge and belief.

XIII.
Technical/Requirements Personnel’s Certification
As evidenced by their signatures on the signature page, the technical and/or requirements personnel have certified that any supporting data contained herein which is their responsibility is both accurate and complete.
